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(1) A decision by the Inmgration and Naturalization Service to
institute renoval or other proceedings, or to cancel a Notice to
Appear or other charging document before jurisdiction vests with
the Immgration Judge, involves the exercise of prosecutorial
di scretion and is not a decision that the I mm gration Judge or this
Board may review.

(2) Once the charging docunment is filed with the I nmgration Court
and jurisdiction is vested in the Inmgration Judge, the Service
may nove to term nate the proceedi ngs, but it may not sinply cancel
t he chargi ng docunent. The Inmm gration Judge is not required to
termnate proceedings upon the Service's invocation of
prosecutorial discretion but rather nust adjudicate the notion on
the nerits according to the regulations at 8 CF. R § 239.2 (1998).

(3) The Inmgration Judge and the Board of Inmmgration Appeal s | ack
jurisdiction to review a decision of the Immgration and
Naturalization Service to reinstate a prior order of renoval
pursuant to section 241(a)(5) of the Inmgration and Nationality
Act, 8 U S. C. 8§ 1251(a)(5) (Supp. Il 1996).

Pro se

Robert S. Hough, Assistant District Counsel, for the I mmgration and
Nat ural i zati on Service

Bef or e: Board En Banc: SCHM DT, Chairman; VACCA,
HElI LMAN, HOLMES, HURW TZ, VILLAGELIU, COLE,
MATHON, GUENDELSBERGER, JONES, and GRANT,
Board Menbers. Concurring and Dissenting
Opi ni on: ROSENBERG, Board Menber.

MATHON, Board Member:
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The respondent has filed both a nmotion to reopen his 1991
deportation proceedings and an appeal from his 1997 renova
proceedi ngs. The notion to reopen will be denied, and the appeal
wi Il be dism ssed.

. | SSUES

This case presents three issues. The first is whether an
I mmigration Judge is required to grant a notion by the Inmgration
and Naturalization Service to term nate renoval proceedi ngs based on
prosecutorial discretion when the alien is opposed to term nation
The second issue is whether the Board has jurisdiction to review a
decision by the Service to reinstate a prior order of renoval or
deportation pursuant to section 241(a)(5) of the Immgration and
Nationality Act, 8 U S. C. 8§ 1231(a)(5) (Supp. Il 1996). The third
i ssue i s whether the Board has jurisdictionto entertain a notionto
reopen proceedi ngs follow ng the respondent’s deportation fromthe
United States pursuant to those proceedings.

1. PROCEDURAL HI STORY

This case first came before the Board on appeal from a Septenber
26, 1990, order of deportation entered by an Immgration Judge. On
May 8, 1991, we dism ssed the appeal, finding the respondent, a
native and citizen of Ni geria, deportabl e under section 241(a)(4) of
the Act, 8 UUS.C 8§ 1251(a)(4) (1988), as an alien convicted of a
crime involving noral turpitude. The respondent had been convi cted,
on June 13, 1988, in the United States District Court for the
Eastern District of North Carolina, of four counts of mail fraud and
four counts of receiving nmail addressed to an assumed nane. For
this conviction, which was affirmed in the United States Court of
Appeal s for the Fourth Crcuit on June 15, 1989, the respondent was
sentenced to 30 nonths’ inprisonnent.

Having found the respondent deportable, we further found him
ineligible for adjustnment of status under section 245(a) of the Act,
8 US. C § 1255(a) (1988), because he did not submt any evidence
that he was the beneficiary of an approved visa petition. The
respondent had married a United States citizen and was granted
conditional permanent resident status on My 18, 1987, but that
status was term nated effective May 18, 1989, when the respondent
and his wife failed to apply to have the conditional basis of the
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status lifted. As the respondent was ineligible for relief from
deportation, we dismssed his appeal

The respondent filed a notion to reopen with the Board on May 21
1991, seeking approval of his visa petition. W denied the notion
on June 13, 1991, noting that the Board is not authorized to
adjudicate relative visa petitions. 8 CF.R § 3.1(b) (1991). The
respondent was deported 5 nonths later on Novenber 13, 1991. He
apparently reentered the United States sonetinme in 1995.

On May 5, 1997, the Inmgration and Naturalization Service issued
t he respondent a Notice to Appear (Forml-862) alleging that he was
subject to rempoval from the United States wunder section
212(a)(6) (A) (1) of the Act, 8 U S.C. § 1182(a)(6)(A)(!) (Supp. 11
1996), in that he was present in this country w thout being admtted
or paroled. The Notice to Appear was filed with the Inm gration
Court in El Paso, Texas, on My 8, 1997. On May 14, 1997, the
Service nmoved to term nate the renoval proceedings, informng the
I mmigration Judge that the Service intended, pursuant to section
241(a)(5) of the Act, to reinstate the deportati on order previously
entered against the respondent in 1991. The Irmm gration Judge
ordered renmpval proceedings term nated on May 15, 1997, stating in
his order that there was no opposition fromthe parties to term nate
t he proceedi ngs.

On May 16, 1997, the Service issued the respondent a Notice of
Intent/Decision to Reinstate Prior Order, determning that the
respondent was subject to a final order of deportation, that he was
previously deported on Novenber 13, 1991, and that he unlawfully
reentered the United States in Decenber 1995. The notice advised
t he respondent of his right to contest the determ nati ons by maki ng
a witten or oral statenment to an inmgration officer. The
respondent refused to sign the notice, and the decision to reinstate
the prior deportation order became final that same day on May 16
1997.

The respondent appealed, arguing that he was not allowed an
opportunity to contest the nmotion to term nate proceedi ngs and t hat,
contrary to the coments in the order, he was opposed to
term nation. The respondent stated that he wi shed to appear before
the Inmgration Judge and pursue any relief available to him He
further stated that he was deported in 1991 while his case was stil
under review in federal court, that he sought advance perm ssion
fromthe Attorney CGeneral to enter the United States, and that upon
his arrival in New York in 1995, he was inspected and adm tted when
he presented his passport and green card. For its part, the Service
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argues that the appeal should be dism ssed because (1) the Service
has exclusive authority to control the prosecution of deportable
aliens in Immgration Court, citing Matter of UM, 20 | &N Dec. 327
(BIA 1991), and other cases; and (2) reinstatenent of the prior
order of deportation is required by section 241(a)(5) of the Act and
8 CF.R § 241.8 (1998) and is unreviewable by this Board.

On Novenber 12, 1996, the respondent also filed a notion to reopen
his 1991 deportation proceedings with the Board. The Service asks
that the notion to reopen be dismissed as untinely in accordance
with 8 CF.R 8 3.2(c)(2) (1998).

[11. THE REMOVAL PROCEEDI NGS
A. Term nation of Proceedi ngs

We first consider the respondent’s argunent that the I mmgration
Judge erred in term nating renmoval proceedi ngs at the request of the
Servi ce. The regulations allow a Service officer either to (1)
cancel a Notice to Appear or (2) nove for its dismssal once it is
pendi ng before the Imm gration Judge or the Board on the ground
that, anong other reasons, the Notice to Appear was inprovidently
i ssued or “[c]ircunstances of the case have changed after the notice
to appear was issued to such an extent that continuation is no
longer in the best interest of the governnment.” 8 CFR
88 239.2(a)(7), (c) (1998).

W recogni ze that the decisionto institute deportation proceedi ngs
i nvol ves the exercise of prosecutorial discretion and is not a
decision which the Immgration Judge or the Board may review
Matter of Ramirez-Sanchez, 17 | &N Dec. 503 (Bl A 1980). Likew se, a
Service officer authorized to i ssue a Notice to Appear has conpl ete
power to cancel such notice prior to jurisdiction vesting with the
I mm gration Judge. 8 CFR § 239.2(a). However, after
commencenent of proceedings in the Immgration Court, Service
counsel “may nove for dism ssal of the matter on the grounds set out
[in] this section.” 8 CF.R 8§ 239.2(c). This language marks a
cl ear boundary between the time prior to comencenent of
proceedi ngs, where a Service officer has decisive power to cance
proceedi ngs, and the time foll owi ng commencenent, where the Service
officer nerely has the privilege to nove for dismssal of
pr oceedi ngs. By this distinction, the regulation presumably
contenpl ates not just the automatic grant of a nmotion to term nate,
but an informed adjudication by the Imrgration Judge or this Board
based on an evaluation of the factors underlying the Service's
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nmotion. WNMatter of Vizcarra-Delgadillo, 13 I &N Dec. 51 (BIA 1968);
see also Matter of Whng, 13 I1&N Dec. 701 (BIA 1971) (stating that
Service officials may nove the Immgration Judge for term nation of
proceedings as a matter of prosecutive discretion); cf. Mtter of
Andr ade, 14 |1 &N Dec. 651 (BI A 1974) (finding that the Service notion
to termnate, if granted, would benefit the alien, and assum ng
there woul d be no opposition fromthe alien’s attorney).

In Matter of Vizcarra-Delgadillo, supra, the Board held that the
| mmi gration Judge has authority to term nate deportati on proceedi ngs
as “inprovidently begun” even after a deportation order has becone
final. However, in that case both the Service and the respondent,
represented by counsel, agreed to the motion to dismss, and the
Board found that the district director’s prosecutorial judgnent,
that deportation proceedings were inprovidently begun, was
reasonabl e and proceedi ngs shoul d be term nated. The Board |l eft for
anot her day the nore conplicated questi on of whether the I nmgration
Judge was required to grant a notion to termnate by the Service,
when the alien was opposed. W conclude that a Service nmotion to
term nat e proceedi ngs nust be adj udi cated on the record and pur suant
to the regulations, as would any other notion presented to the
I nm gration Judge or this Board.!? To the extent that these
proceedi ngs were term nated wi t hout considering argunments fromboth
sides, the Immgration Judge erred.

B. Prejudice

Having found that the respondent’s renoval proceedings were
i nproperly termnated wi thout notice, we are left with the question
whet her the respondent suffered any prejudice fromthe term nation
W find that he did not.

The viol ati on of a regul atory requirenent invalidates a proceedi ng
only where the regulation or procedure provides a benefit to the
alien and the violation prejudiced the interest of the alien which
was to be protected by the regulation. Mtter of Hernandez, Interim

! The Service's notion to term nate proceedi ngs does not appear to
have been served on the respondent, so he did not even have an
opportunity to respond. See Matter of G bson, 16 I &N Dec. 58 (BIA
1976) (stating that in order to ensure fair and conplete
consi derati on of the proceedings before this Board, copies of al
subm ssions filed in connection therewith nmust be served on opposi ng
parties); see also 8 CF.R 8§ 3.2(g)(1) (1998).

5
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Deci sion 3265 (BI A 1996). The requirenent that an alien be served
wi th notions, be given notice of actions, and have the opportunity
to respond is certainly a benefit to the alien. However, the |ack
of such a right in this case did not result in prejudice to the
respondent, since the argunents raised by the respondent on appea
woul d not change the outcone of the case.

The respondent first clains that he was deported in 1991 within the
time allowed for filing an appeal in federal court. That is not the
case. The respondent was issued an administratively final order of
deportation on May 8, 1991. He was not deported until Novenber 11
1991, nore than 6 months after his appeal was dismssed by the
Board. He was therefore not deported within the tine allowed for
t he taki ng of an appeal to the court of appeals. Section 106(a)(1)
of the Act, 8 U S.C. 8§ 1105a(a)(1) (Supp. Ill 1991). Further, the
Service presents evidence that the United States Court of Appeals
for the Fifth Crcuit denied the respondent’s petition for revi ew of
his deportation order on Cctober 29, 1991. Finally, we note that an
alien may collaterally attack a final order of exclusion or
deportation in a subsequent proceedi ng only upon a showi ng that the
prior order resulted in a gross mscarriage of justice. Matter of
Roman, 19 I &N Dec. 855 (BIA 1988). The record does not reveal a
m scarriage of justice in the prior proceedings or in the
respondent’s renoval fromthis country.

The respondent next argues that he is not subject to sumary
renoval under section 240 of the Act, 8 U S.C. 8§ 1229a (Supp. |
1996), for being inadm ssible under section 212(a)(6) of the Act,
because he can prove that he has been “physically present in the
United States continuously for the 2-year period i mediately prior

to the date of the determination of inadmssibility.” Section
235(b)(1)(A)(|||) of the Act, 8 U S.C. 8 1225(b)(1)(A (iii) (Supp
Il 96) . The respondent does not explain how this provision

applles to him however, because the Service is not trying to
summarily renove hin1pursuant to section 235(b)(1)(A)(iii) of the
Act . Rat her, the Service seeks to renove the respondent under a
reinstated order pursuant to section 241(a)(5) of the Act.

The respondent al so argues generally that he wants to pursue relief
before the Inmgration Judge, but he does not specify for what

relief heis eligible to apply. In summary, the respondent does not
expl ai n how he was prejudiced by the I nm gration Judge’s decision to
term nate proceedi ngs. We are therefore not satisfied that any

useful purpose woul d be served by renmanding this case. See Matter
of Hernandez, supra.
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I V. THE REI NSTATEMENT OF THE PRI OR ORDER

The Service asks the Board to sumarily dism ss the appeal because
the respondent is subject to a final reinstated order of
deportation. Section 241(a)(5) of the Act states:

If the Attorney General finds that an alien has reentered
the United States illegally after having been renoved or
havi ng departed voluntarily, under an order of renoval, the
prior order of renoval is reinstated fromits original date
and i s not subject to being reopened or reviewed, the alien
is not eligible and may not apply for any relief under this
Act, and the alien shall be renoved under the prior order
at any tine after the reentry.

Attached to the Service’s motion for summary dismssal is a copy
of the May 16, 1997, Notice of Intent/Decision to Reinstate Prior
O der. The notice states that the respondent is subject to a
previ ous order of renoval entered January 9, 1986 (which is actually
the date the respondent was first admtted to the United States as
a noni mm grant student), and effective on May 29, 1991 (al t hough t he
final order of deportation was actually entered by the Board on My
8, 1991). The notice further states that the respondent was
deported on Novenber 13, 1991, and that he reentered unlawfully in
Decenmber 1995. The notice advised the respondent that he is
renovabl e as an alien who has illegally reentered the United States
after having been previously removed while under an order of
deportation and is therefore subject to renoval by reinstatenment of
the prior order. The notice advised the respondent that he could
contest the determ nation by making a witten or oral statenent to
an inmgration officer. He was advised that he did not have a right
to a hearing before an I mm gration Judge. The respondent refused to
sign the form and the immgration officer accordingly found the
respondent subject to renoval through reinstatenent of the prior
order under section 241(a)(5) of the Act.?2

“An alien who illegally reenters the United States after having
been renoved, or having departed voluntarily, while under an order

2 Pursuant to section 101(g) of the Act, 8 U S.C. 8§ 1101(g) (Supp
Il 1996), “[Alny alien ordered deported or renmpved (whether before
or after the enactnment of this Act) who has left the United States,
shal | be considered to have been deported or renoved i n pursuance of
[ aw . i
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of exclusion, deportation, or renoval shall be renoved from the

United States by reinstating the prior order. The alien has no
right to a hearing before an Immgration Judge in such
ci rcunstances. In establishing whether an alien is subject to this

section, the immgration officer shall determne” (1) whether the
al i en has been subject to a prior order of renoval, (2) the identity
of the alien (in disputed cases, verification of identity shall be
acconplished by a fingerprint check), and (3) whether the alien
unlawful ly reentered the United States. 8 CF. R § 241.8(a) (1998).

The respondent challenges the propriety of the reinstated 1991

order. He clains that he reentered the United States with his
previously issued green card, that he received the consent of the
Attorney Ceneral, and that he was inspected and admitted.

Conversely, the Service argues that the appeal should be sunmarily
di sm ssed because the respondent has been issued a final reinstated
order, which the Board has no jurisdiction to review. The Service
supports its notion with a certified records search dated OCctober
1996 that reveal ed no record of perm ssion fromthe Attorney Cenera

all owi ng the respondent to reenter within 5 years of deportation.
Fi ngerprint conparisons verified that the respondent is the sane
person previously deported. Further, the Service attaches a May 20,
1997, record of conviction against the respondent fromthe United
States District Court for the District of New Mexico, for reentry
after deportation, pursuant to 8 U.S.C. 88 1326(a)(1) and (2) (Supp

1 1996). He was sentenced to a 3-year term of probation. The
respondent clains this conviction is on direct appeal, but he
submts no evidence of an appeal, and his conviction was entered
following a plea of guilty. He clainms that because his conviction
is not final, and because he has a notion to reopen pendi ng before
the Board, he is not subject to renoval.

The t hreshol d question i s whet her we have jurisdiction to consider
the challenges to the reinstated order. W concl ude that we do not
have authority to reviewthe Service officer’s findings. The plain
| anguage of the statute and the regul ati on preclude a hearing by the

I mmigration Judge, and consequently, this Board. The Board’s
appel l ate jurisdiction is defined by the regul ati ons, and unl ess the
regul ati ons affirmatively gr ant us review power in a

particular matter, we have no appellate jurisdiction over it.
Matter of Sano, 19 1&N Dec. 299 (BIA 1985); 8 C.F.R § 3.1 (1998).
W therefore find that we lack any jurisdiction to consider
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challenges to a reinstated order of deportation under section
241(a)(5) of the Act.?®

V. THE MOTI ON TO RECPEN

Wth regard to the respondent’s notion to reopen his 1991
deportation proceedings, we conclude that the Board |acks
jurisdiction over a motion to reopen after the respondent’s
departure from the United States pursuant to a final order of
deportation. The record reflects that the respondent was deported
on Novenber 13, 1991. “A notion to reopen or a notion to reconsider
shal | not be made by or on behalf of a person who is the subject of
excl usi on, deportation, or renoval proceedi ngs subsequent to his or
her departure fromthe United States.” 8 CF.R § 3.2(d); see also
Matter of Okoh, 20 I &N Dec. 864 (BIA 1994) (finding that once the
Board's order of deportation was executed, the proceedings were
brought to finality, and the Board |acks jurisdiction to act on a
noti on to reopen).

VI.  CONCLUSI ONS

W concl ude that an Immigration Judge is not required to term nate
renoval proceedings upon a Service nmotion to termnate based on
prosecutorial discretion. Rather, once the Order to Show Cause or
Notice to Appear is filed with the Inmgration Court, the decision
to termnate proceedings is no longer solely within the Service’s
prosecutorial discretion, but mnust be adjudicated as any other
noti on before the I nmm gration Judge.

Further, we conclude that the Board does not have jurisdiction to
review a decision by the Service to reinstate a prior order of
deportation pursuant to section 241(a)(5) of the Act. Finally, we
conclude that the Board | acks jurisdiction to entertain a notion to

® W render no opinion in this decision as to whether the Service
even has the option of placing an alien in renoval proceedi ngs when
the alien is subject to a reinstated order pursuant to section
241(a)(5) of the Act. Neither do we address whet her the Service can
renove an alien pursuant to a reinstated order when renova
proceedi ngs are pending before the Inmgration Judge or the Board.
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reopen proceedi ngs follow ng the respondent’s deportation fromthe
United States pursuant to those proceedings.

Accordingly, the follow ng orders will be entered.
ORDER:  The appeal is dism ssed.

FURTHER ORDER: The notion to reopen is denied for |ack of
jurisdiction.

FURTHER ORDER: The July 30, 1997, order of the Board staying
deportation is vacated.

Vi ce Chai rman Mary Maguire Dunne and Board Menbers Lauri Fil ppu and
Lori S. Scial abba did not participate in the decision in this case.

CONCURRI NG AND DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully concur in part and dissent in part.

W are faced with a somewhat unique situation involving a
respondent who first was served with an Order to Show Cause and
Notice of Hearing (Form l-221) on Septenber 5, 1996, and then was
served with a Notice to Appear on May 5, 1997. The Notice to Appear
(Form 1-862), which was later filed with the Immigration Court on
May 8, 1997, alleges that the respondent is an “alien present in the
United States who has not been adm tted or parol ed [who] entered the
United States at or near New York City, New York on or about
December 1995” and is subject to renoval under  section
212(a)(6) (A) (i) of the Immigration and Nationality Act, 8 US.C
§ 1182(a)(6) (A (i) (Supp. Il 1996). As it appears to turn out, the
respondent originally was admtted to the United States in 1986 as
a noni nm grant student, obtained | awful pernmanent resident status in
1987 based on his marriage to a United States citizen, failed to
petition jointly with his spouse to have the condition on his
resi dence renoved, and was deported based on a conviction for a
crime of noral turpitude in 1991.

The Immigration and Naturalization Service, discovering the prior
deportation and concludi ng that it had exclusive authority under the
statute and regulations to reinstate the original order, noved to
term nate the renoval proceedings, and the I nm gration Judge al | owed
the notion without notice to the respondent. On appeal, the
respondent contends he never received notice of the notion to
term nate the renoval proceedings, never received a hearing, and

10
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contests the allegation that he was not inspected and admitted at
the time of his 1995 entry, claimng that he filed an application
for perm ssion to reenter foll owi ng deportation. The conpl ex issues
presented by this appeal are both jurisdictional and substantive,
and they require an interpretation of the current statute and past
precedent decisions, as well as the determnation of facts
particular to the respondent’s situation.?

I concur with the majority’s conclusion that according to 8 CF.R
§ 239.2 (1998), after the Service has filed a Notice to Appear with
the Imm gration Court and proceedi ngs have conmenced pursuant to 8
CFR 8 3.14 (1998), jurisdiction vests initially with the
I mmigration Judge and, subsequently, if an appeal is taken, with
this Board. Consequently, as the Service may not cancel, but only
nmove for dism ssal of the proceedings, | agree that the Inmgration
Judge erred i n denyi ng the respondent both notice and an opportunity
to be heard on the nmotion of the Service, which sought to term nate
the renoval proceedings it had initiated, and that the regulation
conferring such jurisdiction contenpl ates, not an automatic grant of
the nmotion, but “an informed adjudication by the Inmmgration Judge
or this Board.” Matter of GN G, InterimDecision 3366, at 4 (Bl A
1998).

Al though | note that the I mm gration Judges and this Board are the
quasi-judicial entities within the Departnment of Justice that
ordinarily would exercise the authority conferred on the Attorney
Ceneral by Congress to adjudicate renmovability, | also agree that
the del egation of the Attorney General’s authority to reinstate a
prior order of removal has been restricted by regulation to the
Service. See 8 CF.R 88 3.1(b), 241.8(a) (1998). Consequently, as
we have not been del egated such authority, and we are bound by the
regul ations pronulgated by the Attorney General, we |ack
jurisdiction to review orders of the Service reinstating renoval
under section 241(a)(5) of the Act, 8 U S.C. § 1231(a)(5) (Supp. Il
1996). See 8 C.F.R 88 3.1(b), 241.8(a); see also Matter of Ponce
de Leon, Interim Decision 3261 (BIA 1996).

Neverthel ess, | disagree with the reasoning and the ultimte
concl usions reached by the mpjority for two principal reasons.
First, | do not read section 241(a)(5) of the Act, which was enacted

' 1 find it troubling that this respondent is unrepresented and
that we have not had the benefit of any substantial or neaningfu

legal briefing or argunent on his behalf before rendering our
decision in his case as a precedent.

11
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on Septenber 30, 1996, by the Illegal Inmmgration Reform and
I mmigrant Responsibility Act of 1996, Division C of Pub. L. No.
104- 208, § 303(b)(3), 110 Stat. 3009-546, 3009-586 (“IIRIRA"), and
becane effective on April 1, 1997, as applying to the respondent,
who was deported in 1991 and is alleged to have returned in 1995.
Therefore, the Imm gration Judge and the Board have jurisdiction to
address the allegations and charges in the filed Notice to Appear
and, respectively, to conduct the renoval proceeding and resolve
this appeal as we would any other renoval proceeding initiated by
the Service

Second, notwi thstandi ng section 241(a)(5) of the Act, it appears
that in the proceedings presently subject to our jurisdiction, the
respondent nmay be able to establish that he was inspected and
admtted at a port of entry, and that, even if he was not lawfully
admtted, he may be eligible in such proceedings either for relief
fromrenoval based on his current circunstances, or for w thhol di ng
of deportation based on changed circunstances in Nigeria since the
time of his initial application before the Immgration Judge in
1991. Although | agree with the majority that the respondent’s
motion to reopen his 1991 proceedings to apply for relief from
deportation nust be denied as untinely, | recognize that the
substanti al changes nade by the recent anendnent of the Act only are
begi nning to be understood by |aypersons and |egal professionals
alike, and I would not invoke form over content to reject the
totality of the defenses and clains for relief made in the
respondent’s Notice of Appeal

Thus, in the context of the case before us, | cannot conclude, as
the majority has, that the respondent has not been prejudiced by the
ruling of the Imm gration Judge term nating the renoval proceedings
wi thout notice to the respondent. Rather, |1 believe that the
det erm nati on of whether the respondent has been prejudi ced requires
a factual inquiry, making remand the appropriate resolution of this
appeal . These objections are di scussed, in order, bel ow.

. ESSENTI AL FACTS AND PROCEDURAL BACKGROUND

| view the specific factual and procedural background of this
conplicated case as critical to our disposition. Al t hough |
acknow edge that the “facts” set forth in the record before us are
somewhat nuddl ed, mny readi ng—which | draw fromthe 1990 deci si on of
the Inmmigration Judge, as well as from original docunents in the
record and which forns the predicate for ny opinion—+s as follows:

12
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1. On January 9, 1986, the respondent originally was
admtted to the United States as a noni nm grant student,
authorized to remain for as long as he maintained that
status. Based on his marriage to a United States citizen
the respondent’s status was adjusted to that of |awfu
per manent resident, subject to a condition, on My 18,
1987. According to the statute, his |awful permanent
resi dent status would have term nated on May 18, 1989, as
the respondent and his wife apparently did not apply to
have the condition renoved. See section 216 of the Act, 8
U S . C § 1186a (1988).

2. A deportation hearing, charging the respondent wth
deportability based on a 1988 conviction for mail fraud, a
crime involving noral turpitude, was initiated in early
1990, and on Septenber 26, 1990, an I mm gration Judge found
t he respondent deportable on that charge.

3. During the hearing, the respondent sought to apply
for adjustnment of status (and a waiver of excludability
under section 212(h) of the Act, 8 US C § 1182(h)
(1988)), and for asylum and wi thhol di ng of deportation as
relief from deportation. The 1990 decision of the
I mmi gration Judge i ndi cates that the respondent cl ai ned his
wife had filed a visa petition, but that because the
respondent already had once been granted | awful pernmanent
resident status subject to a condition, the Inmgration
Judge ruled that “he is ineligible for adjustnent of
status.” 2

4. In addition, the Immgration Judge s decision
reflects that the respondent applied for or sought to apply
for asylum and w thholding of deportation, as the
respondent testified to his fear of persecution upon return
to Nigeria because of his status as a potential deportee,

2 (On appeal, the Board corrected the erroneous conclusion of the
I mmigration Judge that the respondent was ineligible to adjust his
status under section 245(a) of the Immgration and Nationality Act,
8 US C § 1255(a) (1988), because he had been granted |awfu

per manent resident status subject to a condition, ruling that since
that status had terminated, he would be eligible were there an
approved visa petition. See section 245(d) of the Act, as
implemrented by 8 CF. R § 245.1(b)(12) (1991); Matter of Stockwell,
20 | &N Dec. 309, 311-12 (Bl A 1991).
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and because of his menbership in the Biafran tribe, which
was disfavored and persecuted on account of their
association with a revolution “which occurred sone years
ago. "3

5. The respondent appeal ed the decision to the Board
but argued only that the proceedi ngs were unfair and that
he was entitled to seek adjustnent of status. The Board
upheld the Inmigration Judge’'s order, finding that the
respondent was ineligible for adjustment of status because
he did not submit any evidence that he was the beneficiary
of an approved visa petition. On June 13, 1991, the Board
al so deni ed the respondent’s subsequent notion to reopen
in which he clainmed the Service refused or failed to
adj udi cate his spouse’s visa petition, noting our |ack of
authority to adjudicate such petitions.

6. The respondent was deported on November 13, 1991
follow ng the dism ssal of his appeal to the United States
Court of Appeals for the Fifth Grcuit on October 29, 1991
In Decenber 1995, the respondent reentered and filed a
nmotion to reopen the 1991 proceedings with the Board on
Novenmber 12, 1996, seeking to obtain consideration of his
1996 nmarriage to a United States citizen, with whom he has
a child, and to establish eligibility for adjustnent of
st at us.

7. The respondent, who now is subject to a renoval
proceedi ng that commenced on May 8, 1997, in which he is
charged with being present w thout having been admitted or
parol ed, argues that he was erroneously deported in 1991
In addition, however, he clains that he was admtted upon
his returnin 1995. Hi s contention that he reentered using
his original green card is corroborated to sonme extent by
the Oder to Show Cause originally issued to him on
Septenber 5, 1996, which alleges: “3. You entered the

United States at or near New York Gty . . . [and] 4
you entered knowi ng your resident alien card was no | onger
valid.”

8 The Inmmigration Judge found that the respondent was ineligible
for asylum because his claim was not “based on any events which
i nvol ved hinf and consisted of “a broad all egati on of conduct by the
government towards |arge classes of persons whom he alleges are
simlarly situated to him”
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8. He asserts that he sought the pernission of the
Attorney Ceneral to reenter and that he presented his
passport and green card upon arrival in the United States
in 1995. He also argues that a 1997 crimnal conviction
based on a charge of reentry after deportation is on
appeal, and he has submtted a letter from Special U.S.
Attorney Jason Bowes to United States District Judge
Howard C. Bratton, opining that the respondent’s appeal was
properly docketed and that jurisdiction lies in the United
States Court of Appeals for the Tenth Grcuit. The record
i ncludes a Service exhibit containing a conviction record
noting the respondent’s arrest by border patrol agents in
Artesia, New Mexico.

9. In his appeal to the Board, challenging the
term nation of renoval proceeding, the respondent states
that he is seeking adjustnment of status,* claimng that he
ismarried to a United States citizen, with whomhe has one
child borninthis country, and that he is certified by the
United States Departnent of Transportation as a |long hau
truck driver.% He also indicates that he i s seeking asyl um
and wi t hhol di ng of deportation.

4 Al though the respondent partially frames his appeal in ternms of
seeki ng an exception to summary renoval under section 235 of the
Act, 8 U.S.C. 8§ 1225 (Supp. Il 1996), and seeks action on a notion
to reopen filed in Novenber 1996 prior to the institution of the
i nstant proceedings, it is clear that he is asking to be heard on
the current renoval charges and to seek relief fromrenoval based on
his present circunstances.

5 As presently constituted, the record contains only a photocopy of
a marriage certificate issued in Gal veston, Texas, on February 19,
1996, and there is no prima facie evidence of eligibility for
adj ustment of status, such as a receipt or file-stanped copy of a
Petition for Alien Relative (Forml-130) by the respondent’s current
wi fe, acconpani ed by other docunents such as a divorce decree from
his prior marriage, his child s birth certificate, his certification
for long haul trucking enploynent, and other evidence of the bona
fides of the respondent’s marriage and his eligibility for
adjustnment of status (including eligibility for a section 212(h)
wai ver under the Act as now anended).
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10. On May 16, 1997, while these proceedings were
pendi ng, the respondent was presented with a witten notice
i ssued by the Service pursuant to 8 CF. R § 241.8 stating
that he is renovabl e under section 241(a)(5) of the Act.
The Service states that a record search revealed no
application for permssion to reenter, and that the
I mmigration Judge correctly term nated proceedings. The
Service contends that we have no authority to address the
respondent’s clainms, since it has a reinstated order,
notw t hstanding that such an order was obtained after
jurisdiction was conferred on the Imrigration Court.

The mpjority concludes we have no jurisdiction to review the
chal | enges made by the respondent to the reinstated order, and
comments that we neither render an opi nion as to whether the Service
can pl ace an alien in proceedi ngs when he is subject to a reinstated
order, nor address the Service’s authority to renove hi mpendi ng our

revi ew. See Matter of GNGC, supra, at 8 n.3. For reasons
di scussed bel ow, | question whet her the respondent is subject to the
reinstated order at all, and | note that, even assumng that he

woul d be subject to such an order, an equally pertinent question is
whet her the Service can reinstate a prior order under section
241(a)(5) of the Act—as the Service did here on May 16, 1997—wahen
jurisdiction already lies with the Inmgration Court. Furthernore,
| disagree that the challenges rai sed by the respondent are limted
to matters covered in the reinstated order, as | find them to
address the manner of his last entry to the United States and his
present eligibility for relief.

1. STATUTORY LANGUAGE AND EFFECTI VE DATE | SSUES
RELATI NG TO SECTI ON 241(a)(5) OF THE ACT

As a quasi-judicial body, the Board has jurisdiction to determ ne
the scope and extent of our jurisdiction under the regul ations,
whi ch expressly grant the Board jurisdiction to review decisions
made in renoval proceedings. 8 CF.R 8 3.1(b)(3); see also Matter
of Fuentes, Interim Decision 3316 (Bl A 1997) (concluding that, as
the respondent is a citizen, we do not have jurisdictionto find him
deportable or to order him deported); Mtter of Singh, Interim
Deci si on 3282 (BI A 1996) (stating that we have no jurisdiction over
| egal i zation applications); Matter of Victorino, 18 |I&N Dec. 259
(BIA 1982) (holding that once proceedings are instituted,
jurisdiction to change venue lies with the I nm grati on Judge and not
the district director); Matter of Ajeallo, 15 1&N Dec. 85 (BI A 1974)
(finding that the Imm gration Judge erred in concluding he | acked
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jurisdiction to determ ne whether the respondent received any funds
t hrough the exchange visitor progran); Matter of Kwun, 13 | &N Dec.
457 (BI A 1969, 1970) (addressing the Board s authority, under a
former version of the statute and regul ations, to review a district
director’s custody determination with respect to an alien who has
surrendered for deportation).

The principle that a court has jurisdiction to determne its own
jurisdiction inrelation to the terns of the inmgration statute is
wel | established by rel ated decisions of the United States Court of
Appeal s for the Fifth Crcuit, the circuit in which the respondent’s
appeal ari ses. See Gkoro v. INS, 125 F.3d 920 (5th Gr. 1997)
(holding that to determ ne whether the petition was subject to the
jurisdictional bar of section 306(d) of the IIRIRA, 110 Stat. at
3009-612, which precludes judicial review of any final order of
deportation against an alien found deportable by reason of having
conmm tted certain crimnal offenses, the court nust exam ne whet her
t he of fenses underlying the deportation order are those described in
the statute); see also Anwar v. INS, 116 F.3d 140 (5th Cr. 1997)
(replacing Anwar v. INS, 107 F.3d 339 (5th Gr. 1997)); Yang v. INS
109 F. 3d 1185, 1192 (7th Cir.), «cert. denied sub nom Katsoulis v.
INS, 118 S. C. 624 (1997).

The majority’s conclusion that we have jurisdiction to reviewthe
deci sion of the Inmgration Judge granting the Services's notion to
termnate is based on the fact that the Notice to Appear was filed
and proceedi ngs were commenced before the Immgration Judge on May
8, 1997. See 8 CF.R 88 3.1(b)(3), 3.14. Once a case is before
the Board, as is the respondent’s renoval proceeding on appeal, the
regul ati ons mandate that “the Board shall exercise such discretion
and authority conferred upon the Attorney GCeneral by law as is
appropriate and necessary” to resolve the case. 8 CF.R § 3.1(d).

VWile the majority appears to assunme that section 241(a)(5) of the
Act applies to the respondent and requires us to grant the Service's
motion to summarily dismss the appeal, the majority does not
explain the basis for this conclusion, and has not addressed either
t he broader jurisdictional questions of the applicability of section
241(a)(5) to the respondent, or the effect of section 241(a)(5) of
the Act on our authority to act in this particular case.
Nevertheless, to reach a reasoned conclusion in exercising
jurisdiction over the respondent’s case, we nust determ ne whet her
section 241(a)(5) applies to the respondent’s Decenber 1995 reentry
based on a prior order of deportation that was appeal ed and becane
adm nistratively final in 1991

17



I nterimDeci sion #3366

A. Statutory and Regul atory Provi sions

Section 241(a)(5) was added by section 305(a) of the Il RIRA 110
Stat. at 3009-599, and presently provides:

If the Attorney CGeneral finds that an alien has reentered
illegally after having been renoved or depart ed
voluntarily, under a prior order of renoval, the prior
order of renmoval is reinstated fromits original date and
s not subject to being reopened or reviewed, the alienis
not eligible and may not apply for any relief under this
Act, and the alien shall be renoved under the prior order
at any tine after reentry.

(Enphasi s added) .

As added by section 305 of Subtitle Aof Title Ill of the Il RIRA
section 241(a)(5) of the Act becane effective on April 1, 1997. See
Il RIRA § 309(a), 110 Stat. at 3009-625. Section 309 of the Il R RA
whi ch al so took effect on April 1, 1997, is not codified in the Act,
but provides effective dates and transitional rules that govern both

t he amendnents nmade by subtitle A of Title Ill, generally, and the
application of the amendnents to aliens in exclusion or deportation
proceedings on the April 1, 1997, as well as other transitiona
matters.

In inmplementing this section of the statute, the Attorney Genera
promulgated 8 CF.R § 241.8. The regulation provides that, “[a]n
alien who illegally reenters the United States after having been
renoved, or having departed voluntarily, while under an order of
excl usion, deportation or renoval shall be renoved fromthe United
States by reinstating the prior order.” 8 CF.R § 241.8(a). The
regul ation states that there wll be no hearing before an
| mmi gration Judge, but that whether the alien was subject to a prior
order, whether the alien is the alien who was previously renoved,
and whether the alien unlawfully reentered the United States will be
determ ned by the Service. The regulation provides an exception to
the statute’s preclusion of applications for relief where the alien
expresses a fear of returning to the designated country under a
reinstated order and instructs that the alien “shall be inmediately
referred to an asylum officer to determne whether the alien' s
renoval . . . must be w thheld under section 241(b)(3) of the Act.”
8 CF.R § 241.8(d).

B. Statutory Interpretation and Rel ated Consi derati ons
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The plain |anguage of section 241(a)(5) of the Act describes a
violation of law that entails the act of reentering the United

States illegally after a prior expulsion. The act of reentering the
United States illegally is the essential conduct that triggers the
operation of section 241(a)(5) of the Act. The timng and
circunmstances of the illegal reentry also are critical to an
interpretation of the section, which refers specifically to an
alien's previously “having been renoved,” or to an “order of
renoval ,” three times in a single sentence constituting the

subsecti on.

Even assum ng t hat the respondent reentered unl awful | y based on his
havi ng used his former green card and failing to have obtained the
Attorney General’s consent to reenter, he did not reenter the United
States unlawfully after April 1, 1997, and he did not reenter
subject to an order of rempval. The only acts that occurred after
April 1, 1997, in the respondent’s case were the issuance of the
Notice to Appear and the Service's subsequent action to obtain a
rei nstated order.

1. Construction of Section 241(a)(5) in the Context of the
Act as a Wole

“Renoval ” is a termof art that was coined in the enactnent of the
|1 R RA If the statutory |anguage used constitutes a plain
expression of congressional intent as to the precise question
addressed in the statute, it nmust be given effect. Chevron, U S. A

Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837, 842-
43 (1984). In construing the Act as anmended by Subtitle A of Title
1l of the IIRIRA, the singular use of the term“renoval” in section

241(a)(5) of the Act, as conmpared to the use of conpound terns to
refer to expul sion in other sections of the Act, warrants giving the
termits facial nmeaning. INS v. Cardoza-Fonseca, 480 U S. 421, 431
(1987) (addressing the proper construction of Congress’ use of
different |anguage in different sections of the sane Act); see also
Matter of Fuentes-Canpos, Interim Decision 3318 (Bl A 1997).

The term“renoval ” and the term“deportati on” are not synonynous.
For example, where Congress intended the scope of a statutory
section to include both orders of deportation and orders of renoval,
both are nentioned. In section 101(g) of the Act, 8 US C
8§ 1101(g) (Supp. Il 1996), a definitional section cited by the
majority at note 3 of its opinion, Congress specifically added the
term “renpved” to the existing subsection, which originally
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contained only the term “deported.” See IIRIRA § 308(e)(3), 110
Stat. at 3009-620 (“Revision of Termnology Relating to
Deportation”). In contrast to section 241(a)(5) of the Act, this
subsection of the statute now not only includes both terns, but al so
est abl i shes expressly that one who departed foll owi ng either type of
order, “whether before or after enactnent of the Act,” shall be
consi dered to have been either deported or renoved in pursuance of
I aw.

Simlarly, section 306(c) of the IIRIRA 110 Stat. at 3009-612
relating to judicial reviewof renoval orders, provides that section

242 of the Act, 8 U S.C. 8§ 1252 (Supp. Il 1996), “shall apply to al
final orders of deportation or renmoval and notions to reopen filed
on or after the date of enactnent of this Act.” See also H R Conf.

Rep. No. 104-828, at 221 ("Joint Explanatory Statenment”). These
anendnments specify expressly that they are to apply to orders of
deportation and renmoval, and are limted to filings made after the
enact nent date.

In another exanple of this distinction found in a substantive
context, section 212(d)(12)(A) of the Act provides that, for
humani tari an purposes or to assure famly unity, the application of
section 212(a)(6)(F)(i) may be waived, “in the case of an alien
lawfully admtted for permanent residence who tenporarily proceeded
abroad voluntarily and not under an order of deportation or renvoval
and who is otherwi se adm ssible to the United States as a returning
resi dent under section 211(b).” (Enphasis added). Had Congress
i ntended the phrase “order of renpbval” to be read universally to
enconpass “order of deportation,” wherever it was found in the Act,
the reference to both types of orders in these sections of the Act
woul d be redundant.

Yet another example is found in section 276(a)(1l) of the Act, 8
U S C 8 1326 (Supp. Il 1996) (involving the crimnal penalties for
reentry), which was anmended by section 308(d)(4)(J) of the Il R RA
110 Stat. at 3009-618, to include departures under executed or
out st andi ng excl usi on, deportation, or renmoval orders as a basis for
liability. Had Congress considered the phrase “order of renmpval” to
enconpass each of these fornms of expul sion, the anendnment woul d have
taken a different form

It is undisputed that the respondent was not subject to an order
of renoval in 1991, but that he was expelled pursuant to an order of
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deportation that was admnistratively final.® Unless his
deportation and reentry are included by virtue of some other
provision in the statute, he is not subject to section 241(a)(5) of
the Act.

2. Impact of Section 309 of the IIRIRA: Effective Date and
Transition Rul es

The 11 RIRA provi des effective dates and transition rules that |end
further support to ny contention that section 241(a)(5) of the Act
is inapplicable to the respondent. See IIRIRA § 309, 110 Stat. at
3009-625. As stated, section 309(a) nakes cl ear that the provisions
of subtitle A Title Ill, of which section 241(a)(5) of the Act is
part, apply beginning April 1, 1997. Section 241(a)(5) of the Act
contains no independent effective date and no express |anguage
making its ternms retroactive or otherwise extending its
applicability to conduct or circunstances prior to April 1, 1997.

Section 309(c) specifically addresses the nmeans by which
proceedi ngs that were initiated prior to the enactment and effective
dates of the IIRIRA shall be handled in light of the anendnents to
the Act. Wth certain potential exceptions not applicable here
section 309(c)(1)(A) provides that in the case of an alien who “is
in” exclusion or deportation proceedings before the Title 111
effective date, “the amendnents made by this subtitle shall not
apply.” These rules effectively ease the transition fromthe fornmer
to the new provisions, by clarifying which provisions apply to
pending or “pipeline” cases. It has been argued that section
309(c)(1) is inapplicable to persons such as the respondent, because
the prior proceedings in his case have been term nated by his
deportati on. Although | do not necessarily disagree, such an
argunent begs the questi on.

Significantly, if the phrase “isin . . . proceedings” is read to
enconpass only those “pipeline” cases that were pending on April 1,
1997, but not to include those that had been conpl eted before that
date, our consideration of whether the respondent is subject to
renoval based on the reinstatenment of his 1991 deportation order is

5 Although there are tines that a prior unlawful deportation rmay be
chal l enged in a current proceeding, see, e.g., Matter of Mlone, 11
| &N Dec. 730 (BI A 1966), | concur with the majority that the record
supports the conclusion that the respondent was not deported until
after his appeal had been dism ssed by the Fifth Circuit on Cctober
29, 1991.
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not governed by the transition rules. Thus, to determ ne whet her
section 241(a)(5) of the Act applies to the respondent, we would
sinmply construe which reentries were to be covered, which would
necessarily only be those after April 1, 1997, since, by definition
there can be no order of renoval issued prior to April 1, 1997.

It is reasonable that as the provisions of subtitle A Title II
take effect on April 1, 1997, the “transition” rules, in their
totality, should apply only to those cases which were pending and
not concluded prior to April 1, 1997. As section 309(d)(2) of the
Il RIRA, 110 Stat. at 3009-627, entitled “Transitional References,”
states that “any reference in law to an order of renoval shall be
deened to include a reference to an order of exclusion and
deportation or an order of deportation,” this reading would
enconpass exclusion and deportation orders issued after April 1,
1997, resulting fromongoi ng excl usi on and deportati on proceedi ngs.
Appl yi ng section 309(d)(2) to these orders woul d support reading the
phrase “order of renoval” in section 241(a)(5) of the Act as
applicable to post-April 1, 1997, reentries follow ng the execution
of exclusion and deportation orders that were issued after April 1,
1997. As the instant case does not fall in this category, however,
section 309(d)(2)of the Il RIRA—and consequently, section 241(a)(5)
of the Act—are inapplicable to the respondent.

It is true that the articulation provided by the Attorney Genera
in 8 CF.R § 241.8, extends the ternms of the statute, using the
term“renoval ” to enconpass not only an alien who was “renoved,” but
who departed voluntarily while under an order of *“exclusion,
deportation or renoval.” 1d. This appears to extend the scope of
section 241(a)(5) of the Act, as far as the Attorney General is
concerned, to departures that were not enforced, but voluntary, in
conformity with the concept of “self-deportation.” See 8 CF.R
§ 241.7 (1998). In addition, it broadens the types of orders of
expul sion that trigger reinstatenment of renoval to include those
covered by section 309(d)(2).

Nevert hel ess, this regul ati on need not be read to exceed the terns
of section 309(d)(2), or its application to transition cases. As
section 309(d)(2) arguably extends the term“renoval” to enconpass
orders of exclusion and deportation issued after April 1, 1997, in
proceedi ngs subject to the transition rules, both section 309(d)(2)
and 8 CF.R 8§ 241.8 can be given effect within the paraneters of
section 309(a) of the IIRIRA. The regul ation should not be read to
mean that the respondent’s pre-April 1997 order of deportation nust
be deenmed an order of rempval under section 241(a)(5) of the Act.
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It has been argued that section 309(d)(2) applies to all cases,
even those that do not come under the transition rules.” Gven
Congress’ specific usage of both the phrases “order of renoval” and
“order of deportation” in other substantive sections of the action,
and given the placenment of section 309(d)(2) within the effective
dates and transition rules provisions of the IIR RA however, |
guesti on whet her the respondent’s “order of deportation” is subject
to being equated with “orders of renoval” as construed under section
309(d) (2).

Nevert hel ess, even were section 309(d)(2) to be read broadly and
applied wuniversally to all prior orders of exclusion and
deportation, the fact that the respondent’s order of deportation
woul d be consi dered an “order of renoval,” would not be dispositive
of the applicability of either section 241(a)(5) of the Act or,
correspondingly, of 8 CF.R 8§ 241.8, to his case. At nost, section
241(a)(5) encompasses unlawful reentries after April 1, 1997,
following either exclusion or deportation orders issued after
April 1, 1997, or, post-April 1, 1997, reentries subsequent to prior
orders. Reading the statute and the Attorney General’s regul ation
together in this nmanner expands the scope of applicability a bit
nmore broadly, extending it to exclusion and deportation orders
entered before April 1, 1997. Neverthel ess, even read this way, the
statutory section does not extend to prior orders of exclusion and
deportation that resulted in reentries before April 1, 1997, and as
such, does not enconpass the respondent.

3. Presunption Against Retroactivity

7 Al t hough one court has concl uded that section 309(d)(2) applies to
deportation orders universally, that does not resolve the question
of whether a reentry prior to April 1, 1997, is covered by section
241(a)(5) of the Act. . Mendez-Tapia v. Sonchik, 998 F. Supp
1105 (D. Az. 1998). Moreover, | note that in Ayala v. Reno, 995 F
Supp. 717 (WD. Tx. 1998), dismissing a petition for a wit of
habeas corpus to prevent the Attorney CGeneral from renoving the
petitioner pursuant to section 241(a)(5) of the Act, the district
court for the Western District of Texas relied on Auguste v.
Attorney CGeneral, 118 F.3d 723, 726 (11th Cr. 1997) (which first
was reversed on rehearing and now i s vacated, 1998 W. 556263 (11th
Cr. Sept. 2, 1998)), to find that section 242(g) of the Act
deprives courts of jurisdiction over clains which arise “‘fromthe
decision or action by the Attorney General to . . . execute [a]
renoval order [ ].”” Ayala v. Reno, supra, at 718 (quoting section
242(g) of the Act).
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There i s no basis on which to read section 241(a)(5) of the Act,
i ndependently or taken together with section 309(d)(2) of the
I RIRA, to enconpass both exclusion and deportation orders issued
prior to its effective date and reentries after such orders
occurring before its April 1, 1997, effective date. The specific
| anguage of section 241(a)(5) of the Act refers to the act of
illegally reentering the United States following an order of
renoval . Unlike section 309(d)(2), equating orders of renoval wth
prior orders of exclusion and deportation, the Il RIRA contains no
provi sion deening reentries prior to the effective date with those
nmade after April 1, 1997.8 Simlarly, the regul ati on nakes no such
assertion, and neither the statute nor the regul ation needs to be
construed to enconpass pre-April 1, 1997, reentries to give effect
toits terns.

The retroacti ve application of a statute is not to be presuned, and
only will be inplemented based on an express statenment by Congress
of its intention to acconplish such an application. Landgraf v. USI
Fil mProducts, 511 U S. 244 (1994); see also Hughes Aircraft Co. v.
United States ex rel. Schuner, 520 U S. 939 (1997); Lynce V.
Mathis, 519 U S. 433 (1997); CGoncalves v. Reno, 144 F.3d 110, (1st
Cr. 1998). A retroactive application of a statute is one that
takes away or inpairs vested rights, creates a new obligation, or
attaches a new disability in relation to past transactions.
Landgraf v. USI FilmProducts, supra, at 269; Hughes Aircraft Co. v.
United States ex rel. Schumer, supra, at 1876; Goncalves v. Reno,
supra, at 130.

Al t hough reinstatement of prior deportation orders was provided
previously in the statute before its amendnent by the IIRIRA in
essence, reinstatement inits original formconstituted a ground of
deportability which had to be proven in a hearing before an
I mm gration Judge. Matter of Malone, 11 1&N Dec. 730, 731 (BIA
1966) (addressing proceedi ngs under section 242(f) of the Act, 8
U S.C. 8§ 1252(f) (1964) to deport respondent on the basis of a 1953
order of deportation, following her reentry wthout the Attorney
Ceneral s consent). Even nore inportantly, a respondent charged
with deportability under former section 242(f) of the Act was
permtted to apply for relief fromdeportation.

8 By way of conparison, former section 242(f) of the Act, 8 U S. C
§ 1252(f) (1994), governing unlawful reentries qualified the
violation with the express statenent that it covered unlawful entry
foll owi ng deportation “whether before or after the date of enactnment
of this Act.”
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The respondent was ordered deported and entered the United States
i n Decenber 1995, |ong before the enactnent of section 241(a)(5) of
the Act. At the tine he was deported and at the tine of his reentry
after that deportation, he was entitled to a deportation hearing and
woul d have been able to seek adjustnent of status, and asylum and
wi t hhol di ng of deportation, in proceedings before an Immgration
Judge. The current section of the statute absolutely precludes a
hearing before an I mm gration Judge with regard to the prior order
and forecloses any applications for relief for which the respondent
m ght be eligible. See Joint Explanatory Statenment, supra, at 222;
see also 8 CF.R § 241.8; 62 Fed. Reg. 10,326 (1997) (Supplenmentary
I nf or mati on).

The application of this provision—which in the respondent’s case
both inpairs his vested right to apply for relief fromdeportation
and inposes the new disability of renoval based on his prior
deportation without a hearing or review+to an order of deportation
and a reentry prior to April 1, 1997, is provided nowhere in the
statutory | anguage that pertains to section 241(a)(5) of the Act,
and is inpermssibly retroactive. C. Mtter of Soriano, Interim
Decision 3289 (BIA 1996; A G 1997) (interpreting the new
restrictions oneligibility for discretionary section 212(c) wai vers
under the Antiterrorism and Effective Death Penalty Act of 1996
Pub. L. No. 104-132, 110 Stat. 1214 (“AEDPA’) to present no
retroactivity concerns by conparing such discretionary waivers to
prospective injunctive relief, a procedural mechanismthat, under
Landgraf, would be applicable inmrediately); but see Goncalves v.
Reno, supra, at 129 (critiquing the opinion of the Attorney Genera
in Soriano as misinterpreting Landgraf and “effectively [applying]
a presunption in favor of retroactive application to any restriction
of relief that coul d be described as ‘discretionary,’” a proposition
that was rejected by the Suprene Court in Landgraf itself).?®

® The court found the Attorney Ceneral’s contention in support of
her interpretati on—that Congress expressly included a retroactivity
provision to new restrictions on relief for alien terrorists in
section 413 of the AEDPA, 110 Stat. at 1269, only because they were
not discretionary—to be erroneous, as the provisions are, with one
exception, discretionary. Goncalves v. Reno, supra, at 130.
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Nor does section 309(d)(2), which only provides that orders of
deportation issued after April 1, 1997, are considered orders of
renoval , call for such an application expressly or require it by its
terns. At best the provision is anbiguous and could be read to
apply to unlawful reentries only after orders of exclusion,
deportation, or renoval actually issued after April 1, 1997, or to
any reentry after April 1, 1997. See Lindh v. Mirphy, 117 S. C.
2059 (1997); Goncalves v. Reno, supra, at 127-28 (finding that
little deference is owed the agency in the case of anbiguities
related to effective dates and that an express congressi onal command
is required to overcome the presunption against the retroactive
application of statues). Moreover, its terms are given effect
wi thout resorting to an unwarranted retroactive application, as I
have descri bed above. Consequently, there is no basis to apply
section 241(a)(5) of the Act retroactively.?

4. Noti ce and Applicability Considerations

There are additional bases that support a reading of April 1,
1997, as the first date after which an order of exclusion,
deportation, or renmoval, or a reentry follow ng expul sion based on
a prior exclusion or deportation order, can support reinstatenent
under section 241(a)(5) of the Act. A nost significant one is that
the statute now provides notice to persons who are subject to
renoval (or exclusion or deportation) or who are contenplating
unl awful reentry after April 1, 1997. This section of the statute
and 8 CF.R § 241.8 constitute a warning to the individual being
expelled fromthe United States that he or she is not only subject
to crimnal penalties should he or she reenter after expul sion, but
that if found in the United States, he or she will be denied any
hearing before an Inmm gration Judge and will be deemed ineligible
for any form of relief from expulsion and renoval that otherw se
m ght have been available to himor her.

10 The proposition that even if section 241(a)(5) of the Act was
found to be retroactive as applied to the petitioner’s renoval, the
prohi bi ti on agai nst discretionary relief in section 241(a)(5) would
appl y—because such “repeal of [the] discretionary power” has no
retroactive effect—annot be squared either with the scope of the
restriction in section 241(a)(5)-—which, by its terns, applies to
reinstated orders  of r enoval —er the presunption against
retroactivity. Cf. Mendez-Tapia v. Sonchik, supra, note 7; see al so
Goncal ves v. Reno, supra.
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Anot her consideration is the continued provisioninthe statute for
adj ustment of status under section 245(i) of the Act, 8 US. C
§ 1255(i)—available to an alien on whose behalf a visa petition was
filed prior to January 14, 1998. Section 245(i) expressly all ows an
alien who is physically present in the United States to apply for
adjustnment of status, even if he is unlawfully present. The
provi sion does not bar an individual whose entry followed a prior
deportati on. See 8 CF.R 8§ 212.2(e) (1991). Al t hough section
245(i) was anended after the enactnment of section 241(a)(5) of the
Act, Congress did not nodify it—or was 8 C.F.R 8§ 212.2(e)

nmodi fied—+o0 preclude adjustnent in cases of reentry after
deportati on. See Goncalves v. INS, supra; see also Lorillard v.
Pons, 434 U. S. 575 (1978); Merrill, Lynch, Pierce, Fenner, Snith,

Inc. v. Ware, 414 U. S. 117 (1973) (stating that the proper approach
when confronted with two differing statutory provisions is to
reconcile then).

Under either construction discussed in section B.2. above, section
241(a)(5) of the Act has an immediate prospective effect. It
enconpasses reentries following exclusion or deportation orders
issued after April 1, 1997, as the result of pipeline cases that
were pending on or initiated after the enactnent of the Il RIRA on
Sept ember 30, 1996, and could be read to enconpass reentries nade
after April 1, 1997, based on any such orders that were issued
before April 1, 1997. In other words, on April 1, 1997, an alien
unlawfully reentering the United States who was deported that
nmor ni ng, whether he was the subject of an order of exclusion,
deportation, or renpval, would be subject to renoval based on
reinstatement of the order.

This reading differs substantially fromthe Board' s readi ng of the
statutory section in the Immgration Act of 1990, Pub. L. No.
101- 649, 104 Stat. 4978, which included a new bar on discretionary
wai ver relief under former section 212(c) of the Act, 8 US.C 8§
1182 (Supp. V 1993), in cases in which a respondent had served 5
years for an aggravated fel ony conviction. There, the requirenent
that a 5-year sentence have been served led the Board to find the
new section applicable to all qualifying aggravated felony
convi ctions, including those obtained prior to the enactnent of the
statute. Matter of A-A-, 20 1&N Dec. 492 (BIA 1992) (expl aining
that to require a crimnal alien to have served 5 years for an
aggravated felony after the enactment date woul d require placing the
law on hold for 5 years from the effective date designated by
Congress). Cearly, that is not the case before us and no such pre-
enactment application is required, as the reading of section
241(a)(5) that | propose does not Iimt its application at all as to
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ei t her t he type of pr oceedi ngs—+enoval , excl usi on, or
deportati on—that trigger section 241(a)(5), but only limts the
application of section 241(a)(5) either to orders issued or, at a
mnimum to reentries made after the April 1, 1997, effective date.

Thus, even assum ng that section 309(d)(2) of the IIRIRA is a
permanent rather than nmerely a transitional provision applicable to
“pi peline” cases, both section 241(a)(5) of the Act and 8 CF.R §
241.8 can be applied and given effect prospectively, by including
ei ther orders of exclusion, deportation, and renoval issued on or
after April 1, 1997—er at nost, actual reentries after that
date—w thin the anbit of the subsection. Such a reading not only is
consistent with the anguage of 8 CF. R § 241.8, but ensures that
notice is given to all potentially affected individual s-by neans of
both the statute, and the inplenmenting regulation—ef the
consequences of reentry. See Goncalves v. INS, supra; see also
Morawet z, Rethinking Retroactive Deportation Laws and the Due
Process Cause, 73 N.Y.U L. Rev. 97 (1998).

I11. 1 MPROPER TERM NATI ON AND PREJUDI CE TO THE RESPONDENT

The applicability of section 241(a)(5) of the Act to the
respondent’s circunstances affects not only our jurisdiction, but
our assessnent of the prejudice the respondent nmay have suffered by
having been deprived of a full renoval hearing before the
| mmi gration Judge. If section 241(a)(5) does not apply to the
respondent, then the respondent mnmust be provided an opportunity to
establish that he is not inadm ssible as charged. See section
240(c)(2) of the Act, 8 U.S.C. § 1229a(c)(2) (Supp. Il 1996). He
al so nmust be provided an opportunity to apply for relief from
renoval and is entitled to a full hearing on such clains in the
first instance before the Inmgration Judge.

Mor eover, the proper construction of the scope and applicability
of section 241(a)(5) of the Act—as well as a proper understandi ng of
the jurisdiction vested with the court—learly has a bearing on
whet her the Inmigration Judge’'s determination to termnate the
proceedings resulted in prejudice to the respondent. Even assuning
the potential applicability of section 241(a)(5) of the Act to the
respondent, the fact that proceedings were comenced before the
I mmigration Judge, and that jurisdiction now exists before the
I mmigration Judge and the Board under the regul ations, mnust have
sone force and consequence.
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The majority di sm ssed t he respondent’ s appeal because it found the
respondent did not explain how he was prejudi ced and was “t herefore
not satisfied that any useful purpose would be served by renandi ng
the case.” Matter of GNC, supra, at 6. This statenent strikes
me as a concession by the najority that were the respondent to have
better explained how he was prejudiced or nore cogently raised
clains for relief, the majority believes that the I mm grati on Judge
woul d have jurisdiction to conduct a hearing on remand in a case
such as this one. Indeed, in finding that the respondent has not
established that he suffered prejudice as the result of the
I mmigration Judge’s error in termnating the renoval hearing, the
majority effectively concedes this point.

The majority does not conclude, as a jurisdictional matter, that
there never could be a showing of prejudice, or that there never
woul d be any basis for a remand because a respondent coul d be or was
the subject of a reinstated order. To so hold would conflict
directly with the majority’s conclusion that “a Service nmotion to
term nat e proceedi ngs nust be adj udi cated on the record and pur suant
to the regulations, as would any other notion presented to the
| mmigration Judge or to this Board.” Matter of GNC, supra, at 5.
Nevert hel ess, while insisting that we have nore than “rubber-stanp”
jurisdiction over the mpotion to termnate on the one hand, the
majority, on the other hand, has effectively and, | believe,
unnecessarily surrendered our jurisdiction.?!

| believe that the majority errs in finding no prejudice to have
been established, or in the alternative, in failing to remand the
renoval proceeding for a determination of prejudice. The Fifth
Circuit has held that denial of the opportunity to be heard is
fundanmental to the fairness of a hearing and is per se prejudicial
Chike v. INS, 948 F.2d 961, 962 (5th Gr. 1991) (holding that “[b]y
showi ng that he was denied the opportunity to be heard before the
Board of Immgration Appeal [when he did not receive notice of a
briefing schedule and failed to file his brief], Petitioner has
shown substantial prejudice” and finding that “denial of the
opportunity to be heard is, in and of itself, substantial

11 Specifically, after construing the respondent’s Novenber 12,
1996, notion as an out-of-tine notion, the majority sinply ignored
the possibility that the respondent mght be eligible for a section
212(h) waiver and adjustment of status, in lieu of renoval on the
i nstant charges (which have never been adjudicated), based on his
present marriage and the extrene hardship that m ght be faced by his
wife and child, were he to be renoved.
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prejudice”); see also Sewak v. INS 900 F.2d 667, 670 n.7 (3d Cir.
1990) (rejecting harm ess error doctrine where respondent was deni ed
his fundanmental statutory right to receive notice of hearing).

Al t hough the Board holds that not every violation of a regulation
or a fundanental right—such as being given notice of pleadings
submtted to the Imrgration Court and an opportunity to be heard—s
prejudicial, and even assuming it is appropriate to find no
prejudice where the opportunity to be heard was denied, it is
difficult to determne prejudice on the face of the appellate
record.? 8 CF.R 8 3.2(g)(1) (1998); see also Matter of G bson
16 1 &N Dec. 58 (BIA 1976). In the event of a violation of this
nature, the case should be remanded, if necessary, to determ ne
prej udi ce. See Matter of Hernandez, Interim Decision 3265 (BIA
1996); see also Matter of Garcia-Flores, 17 I & Dec. 325 (BI A 1980).

The appeal before us does not involve a situation in which a
hearing actually has been held and we are reviewing errors raised on
appeal for prejudice. See Matter of Santos, 19 |I&N Dec. 105, 110
(BI'A 1984) (involving a situation in which “the operative facts are
undi sputed, deportability is clear,” and the respondent did not
establish prejudice on appeal); see also Matter of Sibrun, 18 I&N
Dec. 354 (BIA 1983) (regarding the need to show actual prejudice
materially affecting the outcome that resulted froma denial of a
continuance requested during a hearing to obtain additiona
evi dence) .

Simlarly, it does not involve a situation in which the respondent
had an opportunity to be heard and could not denonstrate how the
error alleged adversely affected the outcome. Anwar v. INS, supra,
at 144 (requiring a prima facie showing of eligibility for asylum
and w thhol ding of deportation to support the petitioner’s claim
that the Board' s refusal to extend his briefing period caused him
substantial prejudice). It involves a situation in which the
respondent had no opportunity to be heard on his defenses and
clains. Cf. Molinav. Sewell, 983 F.2d 676 (5th G r. 1993) (finding
the petitioner was substantially prejudiced when he was prevented
from presenting evidence to denonstrate that his departure was not
meani ngful ). Consequently, the standard i nposed by the majority is
i nappropri ate.

2 In light of Chike v. INS, supra, we normally would not inpose
our harmless error standard in a case involving denial of an
opportunity to be heard, but woul d acquiesce to the circuit court’s
rule. Matter of Anselno, 20 |1&N Dec. 25, 31 (BIA 1989).
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At nost, to establish prejudice or the propriety of a remand to
establish prejudice resulting from being denied an opportunity to
defend against the charge of renovability and to present such
applications that mght afford him relief from renoval, the
respondent nmight be required to denonstrate at | east sone defense or
some basis for some formof relief that would change the out cone of
the hearing. Patel v. INS, 803 F.2d 804 (5th Cr. 1986) (declining
to find a prejudicial denial of due process because the petitioner
failed to challenge the finding of deportability or to allege
eligibility for discretionary relief). This he has done.

However, the respondent need not establish that his position would
have prevail ed or that he woul d be granted relief. United States v.
Castro, 26 F.3d 557, 563 (5th Cr. 1994) (holding that where neither
the petitioner, nor his attorney, nor the court ever considered a
judicial recomendation against deportation, the petitioner need
only show that had it been requested, and that “there is a
reasonably [sic] probability that the judge woul d have granted such
relief”); see also Shahendeh-Pey v. INS, 831 F.2d 1384 (7th Cir.
1987) (finding harm ess error doctrine does not require proof that
a clai mwoul d have succeeded on the nmerits so long as the violation
had the potential for affecting the outcone of the hearing).

| believe that the respondent has been substantially prejudiced by
bei ng deni ed an opportunity to address the Service’'s notion. At a
mnimum as the basis for the Service's notion is that the
respondent is subject to the terms of section 241(a)(5) of the Act,
the respondent is entitled to test the Service's assertion wth
regard both to the applicability of section 241(a)(5) to him based
onits April 1, 1997, effective date and toits ternms, which require
the Attorney General to find that “an alien has reentered the United
States illegally.”

The respondent clainms to have sought permi ssion to reenter the
United States after deportation and to have been admitted in New
York wupon his return. The record reflects that the Service
originally alleged that the respondent had m sused his forner green
card to enter in Decenber 1995, and that the respondent was | ocated
in New Mexico al nost a year follow ng his Decenber 1995 entry. It
also reflects that the respondent is married and that the marriage
took place in February 1996, prior to the institution of renoval
proceedi ngs, and it contains his assertions that he has a child by
that marriage. See Matter of Garcia, 16 I&N Dec. 623 (BIA 1978)
(stating that an I mm gration Judge may grant a continuance to permt
the Service to adjudicate an 1-130 petition); see also Matter of
Arthur, 20 1&N Dec. 475 (BI A 1992) (stating that the rule in Garcia
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is limted to marriages entered into prior to the comencenent of
proceedi ngs). The respondent indicates repeatedly that he wi shes to
apply for adjustnment of status. Al t hough such an application
requires the approval of an immgrant visa petition, and in the
respondent’s case, an application for a wai ver under section 212(h)
of the Act, the respondent was not advised of his apparent
eligibility to seek such relief and was foreclosed from any
opportunity to submit such applications as a result of the
I mmi gration Judge’s erroneous termnation of his case. See 8 C F. R
§ 240.11 (1998); see also supra, note 6.

If the respondent was inspected and adnmitted i n Decenber 1995, and
such adm ssion was |awful because he had received the Attorney
Ceneral s consent that he apply for reentry, he woul d not be subject
to section 241(a)(5) of the Act under any interpretation of its
effective date. Although, it is unlikely that such is the case, as
permssion to reapply for reentry requires the applicant to
establish, in addition, a lawful basis for reentering the United
States, he may be able to establish eligibility to apply for
adjustnment of status based on his marriage to a United States
citizen. Inestablishingeligibility for adjustment, the respondent
woul d be required to denmonstrate both that he has an approved or
pending 1-130 petition submtted by his present wife, and that he
warrants being granted a waiver under section 212(h) of the Act,
because his wife and child would suffer extreme hardship if he were
renoved and the bal ance of equities tips in his favor. Therefore,
if he was inspected and admitted based on the presentation of his
former green card, but the adm ssion was not |awful because he had
not yet received permssion fromthe Attorney CGeneral to apply for
reentry, the regul ations provide that he may seek such perm ssion
nunc pro tunc, in connection with an application for adjustnent of
status made proceedi ngs before the Imrigration Judge. See 8 CF. R
§ 212.2(e) (1998).

The explicit authority of an I mm gration Judge to consi der requests
for permission to apply for reentry, nunc pro tunc, in order to
achieve an appropriate and necessary disposition of the case, is
| ongst andi ng and was not di sturbed by the anendnents to the statute.
See Matter of Vrettakos, 14 |1&N Dec. 593, 599 (BI A 1973, 1974); see
also Matter of Ducret, 15 1&N Dec. 620 (Bl A 1976); Matter of Tin, 14
&N Dec. 371 (R C. 1973). From its inception, the Board has
enbraced the equitable concept of granting relief nunc pro tunc as
appropriate and within the Attorney General’s authority to extend in
cases involving exclusion and deportation. In Matter of L-, 1 I&N
Dec. 1, 5 (BIA, A G 1940), the first case decided by the Board
under the del egated authority of the Attorney General, the Attorney
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Ceneral found that it would be capricious to conclude that “the
techni cal formof the proceedi ngs” would determ ne the result, and
instructed that consideration for relief in deportation proceedings
should relate back to the tine at which the respondent was
readmtted. 3

Thus, while the respondent is within our jurisdiction, a renmand
ultimately could affect his status in such a way that his entry, no
matter what its earlier character, is considered |awful, nunc pro

tunc. Such a determination would take him outside of section
241(a)(5) of the Act under any reading of the provision, because his
reentry woul d not be considered illegal

V. CONCLUSI ON

The plain |anguage of the statute and the presunption against
retroactivity support the concl usion that section 241(a)(5) does not
apply to the respondent’s reentry in Decenber 1995. Even if the
respondent were not exenpt fromthe operation of section 241(a)(5)
of the Act, however, it is agreed that the respondent was charged in
renoval proceedings and that jurisdiction |lodged wth the
| mmi gration Judge. The conclusion reached by the majority with
regard to the dismssal of the respondent’s appeal is not only in
contradiction to our conclusion that jurisdiction has vested, but
i nvokes the terns of section 241(a)(5) of the Act far too broadly
and m sconstrues the prejudice to the respondent flow ng fromthe
I mmigration Judge's term nation of the renoval proceedings.

As the majority acknow edges, the respondent had no opportunity to
present his case opposing ternmination to the I mrigrati on Judge. Nor
did he have the benefit of a hearing in which the charge of
renovability and potential eligibility for relief was adjudi cated as

3 At amninmum the respondent is entitled to be heard with respect
to any claim of wthholding of deportation that he may w sh to
assert at this tine. C. 8 CF.R 8§ 241.8 (1998). In addition,
al t hough I ambound to followthe regul ations i ssued by the Attorney
Ceneral if section 241(a)(5) of the Act applies to the respondent,
I note that there is no justification in the regulation—er in the
statute—either for precluding an individual who reenters illegally
from applying for asylum or for requiring that wthholding of
deportati on be determ ned exclusively by the Service, rather than by
an Immigration Judge who ordinarily determ nes such clains. See
Marincas v. Lewis, 92 F.3d 195 (3d Gr. 1996).
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the statute requires. Section 241(a)(5) of the Act and 8 C.F.R
§ 241.8, if applicable to the respondent at all, preclude only our
revisiting the prior basis for deportability, and do not preclude
our exercising jurisdiction over the independent charge of
renovability pending before us. In that context, it is within the
authority of the Immgration Judge and the Board, if warranted by
the evidence, to grant the respondent permi ssion to reenter, nunc
pro tunc, in conjunction wth considering the respondent’s
eligibility for relief fromrenoval. The record should be remanded
to all ow hi mthe opportunity to be heard on these matters in renoval
proceedi ngs before the I nmm gration Judge.
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